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EDUCATIONAL MALPRACTICE: EMERGING THEORIES OF LIABILITY

On April 25, 2001, the lowa Supreme Court tiptoed into the minefield of “educationa
malpractice’ when it decided that a high school guidance counsgor was liable for incorrect advice
provided to a student who subsequently failed to qudify for a college basketball scholarship
because of a deficient academic record. Sain v. Cedar Rapids Community School Didlrict, 626
N.W.2d 115 (lowa 2001).

Sain was an dl-gate basketbdl player. His guidance counsdor was “generdly familiar” with
course requirements imposed by the Nationa Collegiate Athletic Association (NCAA) for
incoming student-athletes to be digible to compete a Divison | indtitutions. One of these
requirementsis to complete three years of English courses gpproved by the NCAA.*

During his senior year, the student had been enrolled in “ English literature,” an approved course,
but he sought to drop it. He met with his guidance counselor, who suggested the student enrall in
“Technical Communications,” anew course the counsdor thought would be compatible with
Sain'sinterest in computers. The counselor aso thought this course would be gpproved by the
Clearinghouse; however, the course had not been submitted for consideration.

Sain was offered and accepted a basketbd| scholarship to a Divison | university. Following
graduation, Sain was informed by the Clearinghouse that the “ Technical Communications’ course
was not an approved course on the NCAA'slist. Asaresult, he was one-third of a credit short of
NCAA English requirements necessary to participate as a freshman in NCAA-sanctioned sports at
the Divison | levd. Sainlog his scholarship.

He sued the school digtrict and the guidance counsdlor for negligence and negligent
misrepresentation based upon the school’ s failure to submit the course to the Clearinghouse and
for breach of “aduty to provide competent academic advice” At 120. Thetrid court dismissed
the clam againg the school didtrict because the claim was essentidly one for “educationa
mapractice,” which isnot recognized in lowa, and dismissed the clam againgt the counsglor
because there is no duty owed to the student “to use reasonable care in providing course
information.” Thetrid court aso found that claims for “negligent misrepresentation” gpply to
commercia or business transactions and not to an educationa setting.

Sain appeded, arguing that the student-counsdlor relationship “imposes a duty on the counsdlor to
use reasonable care when giving specific information about the course requirements for admission
to college or participation in college and [in] submitting coursesto the NCAA for approva.” He
as0 assarted the tort of * negligent misrepresentation is broad enough to hold a guidance counsalor
liable for providing specific information to a student pertaining to the required courses and credits
necessary to pursue post-high school goas.” 1d.

! The NCAA’slist of approved courses is determined by a separate organization known asthe NCAA
Initial Eligibility Clearinghouse (“ Clearinghouse”), which eval uates and approves courses submitted by high
schools. Thelist isupdated annually and provided to high schools. 626 N.W.2d at 119.
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The lowa Supreme Court, 7-2, reversed the trid court, taking great pains to avoid characterizing
Sain'sclams as “educational malpractice” The court acknowledged that 1owa does not recognize
three (3) categories of “educational mapractice’

1 Badic academic ingtruction or misrepresentation of the leve of academic performance;
2. Placing or failing to place a sudent in a gpecific educationd setting; and

3. Supervison of student performance.

There arefive (5) policy reasons for refusing to recognize such causes of action:

1. The absence of an adequate standard of care;

2. The uncertainty in determining damages,

3. The burden placed on schools by the potentia flood of litigation that would result;

4. The deference given to the educationa system to carry out itsinterna operations; and

5. The generd reluctance of courtsto interfere in an area regulated by legidative standards.
At 121. Although “educationa mapractice’ defies precise definition, the court described it as an
action centering “on complaints about the reasonableness of the conduct engaged in by the
educationd indtitutions providing their basic functions of teaching, supervisang, placing, and
testing students in relationship to the level of academic performance and competency of the
sudent.” Id. “The theory dleges professond misconduct analogous to medica and legd

malpractice, and seeks to impose a duty on schoolsto provide aleve of education appropriate for
the students.” 1d.2

Educationd mapractice isadmost universadly rejected as a cause of action
because the issues framed by the claim must necessarily be answered in the
context of those principles of duty and reasonableness of care associated with the
tort law of negligence.

Id. The mgority opinion then attempted to distinguish Sain's claim from one for educationa
mal practice:

. Sain’'s clam is based on misrepresentation and does not challenge classroom
methodology or theories of education. At 122.

2See Timothy Davis, “ Examining Educational Mal practice Jurisprudence: Should a Cause of Action be
Created for Student-Athletes?” 69 Denver University Law Review 57 (1992), which the |owa Supreme Court cited
toin several respects.



. His clam is unrdated to academic performance or the lack of expected ills. Id.

. The claim does not intrude upon the internd operations, curriculum, or academic
decisons of an educationd ingtitution. 1d.

. It does not interfere with the legidative standards for schools. |d.

Rather, Sain's clam “ asserts a specific act of providing specific information requested by a
student under circumstances in which the school knew or should have known the student was
relying upon the information to qualify for future athletic opportunities” 1d. In other words, the
clam is not one for “educationa mapractice’ but for *negligent misrepresentation.” Assuch, a
standard of care can be articulated and damages ascertained.

Negligent Misrepresentation

Thetypica dements of negligence include a duty, a breach of care, proximate cause, and
damages. “Misrepresentation” is recognized as a cause of action based upon negligent conduct
that results in persond injury or property damage. Where the lossis amatter of economic harm
and not persond injury, judicia review is more restricted to whether there was foreseeshility of
such economic harm arising from the providing of misnformation. Courts have recognized that
other professonds (e.g., accountants, lawyers) “owe a duty of care in supplying information to
foreseegble third parties as members of alimited class of persons who would be contemplated to
use and rely upon the information.” At 123. The questions, then, are whether the guidance
counsglor “isin the business or profession of supplying information to others’; whether he owed
aduty of careto Sain; and whether a*“ specia relaionship” arose that imposed aduty of care. At
124,

[A] person in the profession of supplying information for the guidance of others
actsin an advisory capacity and is manifestly aware of the use that the
information will be put, and intends to supply it for that purpose.

At 124-25. Such aperson should understand the “ magnitude and probability of the loss that
might attend the use of the information if it isincorrect.” 1t would be this understanding of the
use of such information that would condtitute the “foreseeahility of harm” element that would
support the imposition of aduty of care. At 125. Thiswould not gpply where the
misnformation was “ given gratuitoudy or incidental” and not provided as a part of on€'s
professon.

The court observed that negligent misrepresentation has been goplied only within abusiness or
commercia context and has never been applied to a school counselor-student relationship. The
guidance counsdlor, however, is paid by the school didtrict to provide advice to students. The
advice isfor the benefit of the sudents. This advisory role of the school counselor is not
gratuitous, the school counsdor is aware that the students will make use of such information;
and the students are relying upon the information provided. At 126.
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Considering the rationale which supports the imposition of aduty of careon a
person in the business or profession of supplying information, we discern no
reason why a high school counsdor should not fal within the category asa
person in the profession of supplying information to others to support the
imposition of aduty of reasonable care in the manner he or she provides
information to students.

Id. The court, then, isincluding high school guidance counsdlors within the class of
“professond purveyors of information to others” Id.

The court acknowledged thet its holding may have a“chilling effect” upon school counsgors
“who may refrain from providing information because of the potentid for ligbility.” Thisfear,
the mgjority opined, is unnecessary.

[L]iability for negligent representation is limited to harm suffered by a person for
whose benefit and guidance the counsdlor intended to supply the informetion or
knew the recipient intended to supply it and to loss suffered through reliance upon
the information in a transaction the counselor intended the information to
influence.

At 127. Thiswould apply only “to fdseinformation” and not “to persona opinions or
gatements of future intent.” The court’s new standard “is only one of reasonableness and the
elements of proximate cause and damage must also be shown.” 1d. This does not negate any
immunity, absolute or qudlified, that Sate statute may provide for school personndl. At 127-28.3
The mgjority concluded at129:

Thetort of negligent misrepresentation is broad enough to include a duty for a
high school guidance counsdlor to use reasonable care in providing specific
information to a student when the guidance counsdor has knowledge of the
specific need for the information and provides the information to the sudent in
the course of a counsd or-student relationship, and a student reasonably relies
upon the information under circumstances in which the counsglor knows or
should know thet the sudent is relying upon the information.

3Thisissue was addressed directly in Poev. Hamilton, 565 N.E.2d 887, 889 (Ohio App. 1990), where a
student sued her psychology teacher because she failed the course, preventing her from graduating with her class.
The school board had certain minimum standards teachers were required to meet, such as number of tests and
issuance of progress reports, which the teacher did not satisfy and for which he was reprimanded. However, the
carelessness standard for negligence does not apply where the alleged negligence involves a public employee. A
more rigorous standard—"* with malicious purpose, in bad faith, or in awanton or reckless manner”—would be applied,
which would require the teacher to “ perversely disregard aknown risk” in order to loseimmunity. The court also
cited the Donahue case, infra, in support of the important public policy against judicial intervention of the
professional judgment of educators in determining appropriate methods of teaching.
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The Dissent

The two dissenting justices accused the mgority of “exalt[ing] logic over experience. The result
spdlls disaster for thelaw. For, aswe dl know, thelife of the law is not logic but experience.™
The dissent noted that a guidance counsdlor must * dispense volumes of informeation on adaily
bass” and to equate the guidance counselor’ s function with typical business transactions
requires * one...to view the mentoring relationship between a guidance counselor and a student as
no different [from] a business relationship between a purveyor of information and a consume...
We may live in an information age, but experience tdlls [us] the sharing of knowledge in school
isdifferent [from] the sde of information in the marketplace” 1d.

In parting, the dissenting justices warned at 130:

Implicit in the mgority’ s reasoning is the suggestion that, when it comesto the
NCAA digibility rules and athletic scholarships, businessis the name of the
game. But the cause of action we recognize today will not be limited to athletes.
It will gpply to dl students whether talented in music or debate or academics.
Instead of encouraging sound academic guidance, [thig] decison will discourage
advisng dtogether.

Educational Malpractice Generally

The generd theory in most educationa malpractice claims revolves around a core duty to
educate students. If astudent doesn't learn, or graduates without the skills necessary for post-
secondary employment or educational opportunities, the school has failed to discharge its
theoretica duty. The fallure to discharge this duty must be the proximate cause of the injury the
student has suffered.® The dleged injury—with its resulting impairment of post-secondary
opportunities, including meaningful employment—should be remedied through monetary
damages for logt income. Thisisavariation on the negligence theories for medica and legd
mal practice actions.

Asnoted in Sain, supra, aplaintiff, in order to be successful on an educationd mapractice
theory, must demongtrate;

“Thisis afamous quotation by the late Supreme Court Justice Oliver Wendell Holmes, Jr., in The Common
Law (1881). Justice Holmesis also known as“ The Great Dissenter.”

°In 1992, the Indiana General Assembly nearly imposed a standard that may have supported claims for
educational malpractice. Through Public Law (P.L.) 19-1992, Sec. 28, the legislature created |.C. 20-10.1-4.8 et
seq., which would have resulted in a public school providing to prospective employers a“guarantee of essential
skills” for its graduates. A prospective employer, who determines the graduate has “job deficiencies’ related to the
lack of “essential skills,” could have referred the graduate to his public school for retesting and, if necessary,
retraining. Thelaw wasrepealed by P.L. 340-1995, Sec. 106, before it became fully effective.
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1 The school had alegd duty to educate him;

2. The schoal failed to exercise areasonable standard of care in discharging this duty;
3. There was some ascertainable injury to the plaintiff;

4, The schoal’ s dleged breach of its duty was the proximate cause of that injury; and

5. The injury the student suffered is quantifiable in the sense that compensatory damages
can be cadculated that would restore the plaintiff to where he would have been but for the
school’ s breach of its duty to him.

Peter W. v. San Francisco Unified School Didtrict, 131 Cal. Rptr. 854 (Cal. App. 1976) is
generaly acknowledged as the first educationa malpractice case® The student sued the school
after graduation because he had only afifth-grade reading ability that limited his economic
opportunities to menia occupations. The court refused to apply traditiond standards of
negligence to an educationa setting. The duty of care owed the student, the court wrote,
extended only to the physicd safety of the sudent while under the school’s supervison. 131

Cd. Rptr. at 858. The court also noted there are many factors that can affect a student’ s level of
achievement:

[A]chievement of literacy in the schools, or itsfailure, [ig] influenced by ahost of
factors which affect the pupil subjectively, from outside the formal teaching
process, and beyond the control of its ministers. They may be physicdl,
neurologica, emotiond, culturd, environmentd; they may be present but not
percaived; recognized but not identified.

At 861. The court aso noted that there are conflicting theories and methodol ogies that tend to
obscure any “readily acceptable standards of care, or cause, or injury.” At 860.

In addition, there are significant public policy condderations that militate againgt such actions.
There would be aflood of litigation with the * prospect of limitless liability for the same injury.”
Id. Schools would be exposed to tort claims “real or imagined, of disaffected students and
parents in countless numbers,” which would sgnificantly burden schools and society as awhole
with the expenditure of public time and money in defending such actions. At 861. The Peter W.
case continues to be the bellwether for subsequent educational malpractice disputes, dthough
there have been more recent, crestive litigation efforts to disguise such dams as different types
of actions. Seeinfra.

6See Albert C. Jurenas, “Will Educational Malpractice be Revived?’ 74 Ed. Law Rep. 449, 451 (1992);
Martha McCarthy, “Professional Malpractice: Are Educators at Risk?’ Indiana Education Policy Center: Policy
Bulletin (June 1992); and Sharan Brown, Kim Cannon, “Educational Malpractice Actions: A Remedy For What Ails
Our Schools?’ 78 Ed. Law Rep. 643, 645 (1993).



Educational Malpractice In Indiana

Indiana has long declined to recognize the tort of “educationd mapractice” In Timmsv. MSD

of Wabash Co., Education of the Handicapped Law Report (EHLR) 554:361 (S.D. Ind. 1982), an
officialy unpublished decision, the federd digtrict court pecifically rejected such acdam made

on behaf of astudent with severe disabilities who dleged denid of afree appropriate public

education under what is now known as the Individuas with Disabilities Education Act (IDEA),

20 U.S.C. 81400 et seq.

The basis of plaintiffs’ claim can only be a theory of educationd mapractice.
Whileit is true that Indiana courts have recognized that teachers may be ligble for
active negligence which caused the wrong, Medsker v. Etchison, 101 Ind. App.
369, 199 N.E. 429 (1936), cases awarding compensation have aways concerned
physica injury. There are no Indiana cases on record in which relief has been
granted for negligence in making a school placement decision. No cases from
other jurisdictions in which relief has been awarded for educational malpractice
have come to the Court’ s attention.

EHLR at 554:370. The court noted cases from other jurisdictions that have rgjected such claims,
adopting the reasoning in D.SW. v. Fairbanks North Star Borough Sch. Digt., 628 P.2d 554
(Alaska 1981):

In particular we think that the remedy of money damagesis inappropriate asa
remedy for one who has been avictim of errors made during his or her education.
The level of success which might have been achieved had the mistakes not been
made will, we believe, be necessarily incapable of assessment, rendering lega
cause an imponderable which is beyond the ability of courtsto ded within a
reasoned way.

I1d., quoting D.S.W., 628 P.2d at 556. Although the district court’s decison in Timms is
officialy unpublished, the published opinion of the 7" Circuit Court of Appeals noted the district
court’ s finding that Indiana does not recognize the tort of educational mapractice. See Timmsv.
MSD of Wabash Co., 722 F.2d 1310, 1319, n. 6 (7*" Cir. 1983).

Theissue was revisted in Bishop v. Indiana Technicd Vocationd College, 742 F.Supp. 524
(N.D. Ind. 1990), when the court dismissed as frivolous a former student’s claim for educational
malpractice againg the vocationd school, dleging civil rights violations and seeking $80,000 in
compensatory damages. However, “ Educational mapractice, without more, issmply not a
condtitutional deprivation,” the court stated at 525. “Neither does the tort of educational

mal practice atain conditutiona significance if one characterizes it as a breach of contract.
Simple breach of contract, like medicd mapractice, is not a conditutiona deprivation...” 1d.
Whether educationd mapractice exigs a dl isafunction of state law “that does not, by itsdlf,
depriveitsvictims of their condtitutiond rights.” 1d., citing Rossv. Creighton University, 740
F.Supp. 1319 (N.D. I1l. 1990), which refused to recognize educational malpractice as a tort under
lllinois law.




Thereis aso an important distinction between lowa and Indiana case law. Indiana does not
recognize the possibility of an athletic scholarship as a protectable property interest, at either the
sate or federd levd. IndianaHigh School Athletic Assoc. v. Carlberg, 694 N.E.2d 222, 241, n.
26 (Ind. 1997), citing to Schaill v. Tippecanoe Co. Sch. Corp., 679 F.Supp. 833, 855 (N.D. Ind.
1988) (“[Student’ s aspirations for a college scholarship from high school sports...do not

establish any legdly protected interests™), affirmed, 864 F.2d 1309 (7*" Cir. 1988).

Alternative Theories: Variations on a Theme
State Constitutional Challenges

In most gates, the requirement to make available publicly funded education is afunction of Sate
condtitution. Indiana s condtitution provides, in rlevant part, that the legidature shal

“...provide, by law, for agenerd and uniform system of Common Schools, wherein tuition shdl
be without charge, and equaly opento dl.” Art. 8, 81. Thisisnot particularly lofty language; it
imposes ardatively sraight-forward set of duties: establish a system of schools that is open to
al and without tuition charge. But in other sates, the condtitutiond language may incorporeate
higher idedls, or a least be interpreted as doing so.

The first mgor educationa mapractice action utilizing this Strategy was Donohue v. Copiague
Union Free Sch. Digt., 391 N.E.2d 1352 (N.Y. 1979), where a student, similar to Peter W.,
assarted his schoal district breached its duty under the New Y ork congtitution to “provide for the
maintenance and support of a system of free common schools, wherein al the children of [the]
dtate may be educated.” New Y ork’s highest court ated that the condtitutional language was
“never intended to impose a duty flowing directly from alocd school didrict to individud pupils

to ensure that each pupil receives a minimum level of education, the breach of which would

entitle a pupil to compensatory damages.” 391 N.E.2d at 1353. The court aso echoed the strong
policy reasons for declining to recognize educationd mapractice, but it did not close the door on
such dams.

Asfor proximate causation, while this ement might indeed be difficult, if not
impossible, to prove in view of the many collatera factorsinvolved in the
learning process, it perhaps assumes too much to conclude that it could never be
edablished. Thiswould leave only the dement of injury, and who can in good
faith deny that a sudent who upon graduation from high school cannot

"Federal decisions appear to be drifting towards the “ property interest” theory. InWashington v. IHSAA,
181 F.3d 840, 853 (7" Cir. 1999), the 7" Circuit Court of Appeals upheld the federal district court’ s finding that
Washington, a gifted basketball player, would be irreparably harmed if he did not obtain an injunction against the
IHSAA “because if he were not allowed to play, he would lose out on the chance to obtain a college scholarship and
he would have diminished academic motivation.” The IHSAA argued that the loss of a potential college scholarship
istoo speculative to constitute irreparable harm. “However, Purdue University basketball coach Gene K eady
testified at the preliminary injunction hearing that Mr. Washington would be harmed by an inability to play
basketball in his high school games because basketball scouts would not have an opportunity to view him playing....
Thedistrict court’ sfinding is therefore not clear error.” 1d.
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comprehend smple English-a deficiency dlegedly attributable to the negligence
of his educators-has not in some fashion been “injured.”

At 1354-55. The court noted at 1354 that a complaint for “educationd mapractice’ could be
pleaded, depending upon how one views the educator-student relationship.

[T]he imagination need not be overly taxed to envision dlegations of alegd duty
of care flowing from educators, if viewed as professonds, to their students. If
doctors, lawyers, architects, engineers and other professionals are charged with a
duty owing to the public whom they serve, it could be said that nothing in the law
precludes smilar treatment of professona educators. Nor would cregtion of a
standard with which to judge an educator’ s performance of that duty necessarily
pose an insurmountable obstacle®

In Denver Parents Association v. Denver Board of Education, 10 P.3d 662 (Colo. App. 2000), a
class action againgt the school digtrict, the class dleged the school district breached its duty
under Colorado’s condgtitution and the corresponding statutes by failing to provide its students
with aqudity education. The plaintiffs aleged the district demonstrated a pattern of poor
performance, “dumbed down” academic standards, failed to ensure a safe and secure school
environment, and manipulated satistics in order to gppear to have improved its graduation rate.
Thedleged injuriesincluded “irreparable intellectual and emotion harm,” decreased post-
secondary opportunities, and a*disproportionate burden” on parents, who have had to
supplement their children’s education through tutors, private education, or enrollment in other
public school digricts. Thetria court dismissed the claim as one for “educational mapractice,”
and the plaintiffs appealed, asserting that there was a* breach of contract.” The gppellate court,
however, found that congtitutional and statutory mandates do not create a contractua
reaionship. The parents did not individudly bargain for their children’s educationa services.
The elements of a contractua relationship are absent. The court added at 665:

Faintiffs cannot hold a public schoal didrict to the implementation of its
educational objectivesin ajudicia setting. This matter is of a politica nature,
inasmuch as the schooal didtrict isapoalitica entity and, therefore, such policy
issues should be addressed at the ballot box, not presented as ajudicidly
enforceable contract claim.

8The court soon found how difficult it is to establish acomplaint for “educational malpractice.” Not long
after the Donahue casg, it had to decide Hoffman v. Bd. of Ed. of City of New York, 400 N.E.2d 317 (N.Y. 1979),
where a student with average intelligence but with a“mongoloid” appearance and severe speech deficits was placed
in classes for students with mental retardation throughout his public school experience, despite recommendations
from the school psychologist that he should be re-tested and scoresin the 90" percentile in reading readiness tests
when he was eight and nine years old. New Y ork’s highest court, by a4-3 count, reversed the lower court’s award
of $500,000, stating that the administrative remedies available (in this case, under IDEA) are the proper venue. The
judiciary should not entertain claimsfor instructional negligence.
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Lewisv. Spagnalo, 710 N.E.2d 798 (l1l. 1999) involves “educational malpractice’ clams,
athough the term is never raised by the plaintiffs and not specificadly addressed by the lllinois
Supreme Court. The plaintiffs aleged, in part, that they have been deprived of a safe and
adequate education by their school digtrict, in contravention of the Illinois Condtitution. (There
are dso dlegations of violations of the U.S. Condtitution and various lllinois datutes) They
seek supplemental educationa services as compensation for the inadequate education provided
to themin the past. The lllinois Condtitution provides as “[a] fundamenta god” that
“educationa development” will be provided to its citizens “to the limits of their capacities”
Further, the sate isto “provide for an efficient syslem of high qudity public educationa
inditutions and services” The plaintiffs argued that this entitles them to a“minimaly adequate
education,” and that they have theright to sue state and loca officias directly for deprivation of
that right. The court restated its past position in Committee for Educationa Rightsv. Edgar, 672
N.E.2d 1178 (I1l. 1996) that “ questions rdlating to the qudity of education are solely for the
legidative branch to answer.” What condtitutes a* high qudity” education cannot be judicidly
ascertained. Percelved deficiencies in the quality of education in public schools are not properly
brought to court.’

Breach of Contract

Although breach of contract was referenced in Denver Parents Assoc., supra, there was no actua
contract.  Similar dlegations have met the samefate. In Whayne v. U.S. Department of
Education, 915 F.Supp. 1143 (D. Kan. 1996), the debtor defaulted on his student loan and
attempted to avoid repayment because the trade school he attended alegedly failed to properly
train him, which he characterized as a breach of contract. The federa digtrict court disagreed,
noting that the daim isredly one for “educational mapractice,” which Kansas does not

recognize. To state aclaim for breach of contract, the court noted at 1146, the plaintiff must “do
more than smply alege the education was not good enough. Instead, he must point to an
identifiable contractua promise that the defendant failed to honor.” See dso Lawrencev. Loran
Co. Comm. Callege, 713 N.E.2d 478 (Ohio App. 1998); André v. Pace University, 655 N.Y.S.2d
777 (N.Y. Sup. 1996), declining to recognize a*“breach of contract” based upon a representation
that plaintiffs respective backgrounds in mathematics were sufficient for an introductory

computer programming course;™® Houston v. Mile High Adventist Academy, 872 F.Supp. 829
(D. Colo. 1994); and Bdll v. Bd. of Education of West Haven, 739 A.2d 321, 326 (Conn. App.
1999), sugtaining the school’ s motion to strike a“ breach of contract” chalenge to a controversia

9The state constitutional challenges for “educational malpractice” are similar to those cases that challenge
the adequacy of school funding. Although the arguments are similar, the courts are more inclined to interpret
constitutional provisions related to the adequacy of funding than to fashion individual remediesfor alleged
educationa malpractice.

19T he plaintiffs had average undergraduate course work in mathematics. The instructor for the computer
programming course obviously intended the students to have a higher level of mathematical ability. The question
posed at the initial class, which took the plaintiffs weeks to work on (unsuccessfully): What isthe cost of an
aluminum atom on Fridays? The answer is $6.22054463335 x 10G*° (less than one-trillionth of apenny). The
lawsuit cost much more. See Lance S. Davidson, “ School For Scandal,” Ludicrous Laws and Mindless
Misdemeanors (1998).
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methodology employed school-wide, but recognizing two instances where a breach of contract
for educationd services could exist: (1) where the educationd program failed in some
fundamental respect, such as by not offering any of the courses necessary to obtain certification
or licensure in acertain fidld; and (2) where the inditution failed to fulfill a specific contractua
promise distinct from any overdl obligation to offer areasonable program. However, a cause of
action in contract for educationd claims can exist againgt a private educationd ingditution when
that ingtitution provides no services or does not provide certain specified services. See Squires
v. Sierra Nevada Ed. Foundation, 823 P.2d 256 (Nev. 1991) (the parents paid tuition to the
private school in exchange for a“qudity education” that was to include specified individuaized
reading instruction and diagnostic and remediation services, but the school misrepresented both
its services and the student’ s academic progress).

School Accountability

A number of dtate legidatures are enacting school accountability laws that measure progress
towards certain gods, with the possihility that some schools may be taken over by the state for
falure to demonstrate such progress. Oftentimes, schools are placed into certain performance
categories. Likely argumentswill be that a ate take-over is tantamount to an admission the
school breached some duty for which the State had some responsibility or liability. In addition,
much of the school accountability is driven by statistics, and the Satigtics are often derived from
gandardized assessments. “High stakes” assessment may raise the stakes aswell, particularly if
student performance has been tampered with by school personnel attempting to demondirate this
ddidica improvement.

School Accountability: Standardized Assessment

Helbig v. City of New York, 622 N.Y.S.2d 316 (N.Y. 1995) involved a principa who atered
sudent test scores on the citywide reading and mathematics tests, resulting in significantly

higher indications of proficiency than mogst students could actudly demondratein class. The
plaintiff was one such sudent. Teachers believed he had alearning disability, and even tested
him for such. The principa pulled the student out of the specia needs class, admonished the
mother for “going over hishead” in seeking an evauation, denied the student had any
difficulties, and denied him access to remedia assstance that would have been available but for
the tampering with histest answers. When the student left e ementary school and began
attending an intermediate school, it was learned that his actud reading and mathematicd abilities
were sgnificantly below what his eementary scores indicated but consstent with his classroom
work. Notwithstanding, the student did not receive specid services until he wasin high schoal,
which by that time his academic difficulties were exacerbated by depresson, anxiety, and
isolation. Aninternd investigation revealed the principa had, in fact, tered student test papers
for saverd years. Relying in part on Donahue and Hoffman, supra, the court reiterated that New
Y ork does not recognize educational mal practice as a negligence theory for recovery of
damages. However, actions for fraud and other intentional torts “may be viable if properly
pleaded and proved.” At 318. However, “only actua pecuniary losses are sustainable as
damagesin afraud cause of action.” 1d. Whether the governing bodly is lidble for the principa’s
actions depends upon the facts. “When an employee commits an intentiond tort, his intentiona
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conduct may be said to have been within the scope of his employment when his employer could
have reasonably anticipated the conduct.” The employer does not actually have to foresee the
conduct or the exact manner in which the “injury” occurred “as long as the generd type of
conduct may have been reasonably expected.” 1d. The citywide test results were used to rank
the schools. The principa’ s schoal’ s ranking had risen dramaticdly, which raises aquestion as
to whether the principd’ s actions were generaly foreseeable such that the governing body would
belidble!*

Fraud or intentiona torts are distinguished from “educational mapractice’ clams, but
demondtrating damages will remain problematical. However, a governing body—or the
State-may be liable where there are dramatic improvements that are not otherwise demonstrated
other than by standardized scores. A standard of “reasonableness’ may be applied to the local
and date agencies as to whether they are on notice of such untoward acts that the resulting injury
would be “foreseeable”  Although Hebig involved school rankings, recent cases have involved
school personnd attempting to demongrate improvements in sudent performance for
professond advancement. There have been resulting injuries to sudents, notably denid of
access to remedia programs, denid of funding for remedid programs, false reporting of school
performance, and inaccurate progress reports to affected parents.*?

School Accountability: “Negligent Accreditation”

Where a sate establishes certain guidelines for school accountability and, typically,

accreditation, but the school does not meet these requirements but is, nonethel ess, accredited,
does this establish liability? Thiswas a centrd question in Ambrose v. New England Assoc. of
Schools and Colleges, 252 F.3d 488 (1* Cir. 2001), where seven disgruntled students sought to
edablish tort liability againgt the accrediting organization for aleged injuries to third persons

(the students). The students enrolled at the private college to pursue associate degreesin
medica asssing. However, the college s program did not provide any cdlinical experience,
resulting in Six of the seven students unable to find employment in thisfield after graduation.

The seventh student found employment but was shortly dismissed for lack of clinical experience.
The plaintiffs dlege the college s course catalogs and accreditation statements amounted to
fraud, negligent misrepresentation, and deceptive business practices. The court noted that fraud
requires afive-part showing that encompasses (1) afase representation (2) of a materid fact (3)
with knowledge of its fadgty or in reckless disregard of whether it istrue or fase (4) for the
purpose of inducing another to act in reliance upon it, as wel as a showing that (5) the plaintiff
judtifiably relied upon the representation as true and acted upon it to his detriment. At 492.

"The principal tampered with test scores from 1979 to 1990, causing his elementary school’ s ranking to
rise from 173 to number 3. See Sicav. Bd. of Ed. of City of New York, 640 N.Y.S.2d 610, 612 (N.Y . 1996), based
on the same principal’ s actions. In this 4-3 decision, the suit was dismissed on atechnical matter, much to the
chagrin of the dissent, which noted that Helbig contemplated such actions might be filed.

12Theissue of cheating on high stakes assessment will be addressed in the next Quarterly Report.
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“Negligent misrepresentation,” on the other hand, occurs when:

One who, in the course of his business, profession or employment, or in any other
transaction in which he has a pecuniary interest, supplies fase information for the
guidance of othersin their business transactions, is subject to liahility for
pecuniary loss caused to them by their judtifiable rdiance upon the information, if
he fails to exercise reasonable care or competence in obtaining or communicating
the informetion.

Id., aiting Restatement (Second) of Torts, 8552(1) (1977), the exact provision relied upon by the
lowa Supreme Court in Sain v. Cedar Rapids, supra. Although fraud and negligent
misrepresentation are distinct torts, they possess acommon eement: afase representation. The
court determined that no such fal se representations were made.

Following accreditation of an inditution of higher education, the accrediting organization

typically places the school on aten-year evaluation cycle. Each decennid review is preceded by
a self-assessment followed by a peer review that evauates the school regarding eleven standards
(mission and purposes; planning and evaluation; organization and governance, programs and
ingruction; faculty; student services; library and information resources, physical resources,
financia resources, public disclosure; and integrity). This accreditation process does not address
gpecific programs of aschool. The accreditation process requires a certain amount of flexibility.

[B]enchmarks for accreditation are not intended as reference points for laymen.
To the contrary, their raison d’etre isto guide professondsin a particular field of
endeavor (here, education). In congtructing such benchmarks, standardsthat are
definitive in theory easly may become arbitrary in gpplication. Hexibility blunts
the sharp edges of this potentia hazard.

At 495. Thereisa“red world problem” by “attempting to gauge diverse inditutions by a
universd barometer.” |d. The accrediting organization’s statement that the college met or
exceeded each of the sandards was not false or mideading. Such accreditation is“not a
guarantee of the qudity of every course or program offered or the competence of individua
graduates.” 1d.

Although the court does not use the term “educationd mapractice,” it does address what may
very well become a mutant strain—negligent accreditation— using the same rationae employed by
other courts to refuse to intervene in such matters.

Although the appdlants cloak their dlaim in the raiment of misrepresentation, this
seems to be little more than creetive labeling. The claim, as the gppellants
present it, boils down to aclaim for negligent accreditation—a claim that [the
defendant] acted cardesdy in conferring accreditation because the College did
not in fact meet [the defendant’ 5] own accreditation requirements. Such aclam
invites us to subgtitute our judgment for that of professiona educators regarding
the College s suitability for accreditation. We decline the invitation.
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At 497. The court, in fact, expressed the opinion that “[w]e very much doubt the existence of a
cause of action for negligent accreditation on behalf of third parties” At 499. Thereareadso
“drong policy arguments that militate against endowing ill-served students of accredited schools
with a means to chalenge the decisions of accrediting agencies” 1d. These standards are
amilar to “educationad mapractice’” clams. (1) there are no ascertainable standards of care by
which to evauate educators professond judgments; and (2) there is the undesirability of having
courts intervene in an attempt to assess the efficacy of the operations of academic ingtitutions.
1d., noting the Smilarities with “educationd mdpractice’ dams.

STUDENT-ATHLETES AND SCHOOL TRANSFERS: RESTITUTION, HARDSHIP,
CONTEMPT OF COURT, AND ATTORNEY FEES

Since 1903, the Indiana High School Athletic Association (IHSAA) has been the sanctioning
body for interscholastic athletic competition a the secondary level. The principa reason for its
exigenceisto discourage “school jumping” and other “undue influences’ that result in student-
athletes trandferring to other schools primarily for ahletic reason.™?

In an effort to police membership and hat “school jumping,” the IHSAA created a number of
by-laws regarding trandfers, foreign exchange students, undue influence, digibility, hardship,
academics, and redtitution, along with ahost of other by-laws directed towards individua sports.

Although participation in interscholastic competition is till regarded as a privilege, its

influentia role in secondary education has resulted in increased litigation by student-athletes
chdlenging IHSAA decisons. Thislitigation reached a climax when the Indiana Supreme Court
issued two important decisonsin 1997: IHSAA v. Carlberg, 694 N.E. 2d 222 (Ind.1997), reh.
den. (1998) and IHSAA v. Reyes, 694 N.E. 2d 249 (Ind. 1997). These two important cases
resolved issues regarding the status of the IHSAA when its decisons are subjected to judicid
scrutiny; the IHSAA' s status rdlative to student-athletes, and the IHSAA’s status rdative to its
member schools*

The Supreme Court acknowledged that athleticsin Indianaplay an “integrd role” in the
condtitutionaly mandated system of publicly funded education, Carlberg, 694 N.E. 2d at 228-29,
but high school students do not choose to belong to the IHSAA. At 230. Asaresult, the
IHSAA'’s decisons affecting students will be held to a gtricter review sandard. The IHSAA's
actionsin thisregard will be consdered “sate action” subject to judicid scrutiny as to whether
such decisions are arbitrary and capricious. At 229-31.

BFor related articles, see“IHSAA: ‘Fair Play,” Student Eligibility, and the Case Review Panel,”
Quarterly Report January-March: 2000; “Athletics No Paean, No Gain,” Quarterly Report April-June: 1997,
July-September: 1997; and “Basketball in Indiana: Savin’ the Republic and Slam Dunkin’ the Opposition,”
Quarterly Report January-March: 1997.

1 The IHSAA’ s “private membership organization” relationship with its member schools will be addressed
in the article following this one.
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Carlberg and Reyes involved the IHSAA’s “Trander Rule” which will typicaly deny a sudent
full digibility if he transfers schools without a corresponding change of residence by the
sudent’s parents. Although the IHSAA has a*Hardship Rule’ that can apply under certain
circumstances,'® the IHSAA was not arbitrary and capricious when it declined to provide full
digihility for Carlberg even thought the IHSAA acknowledged that the student did not transfer
primarily for athletic reasons nor as the result of undueinfluence. Carlberg, at 232.

Raised as an issuein both Carlberg and Reyes was the IHSAA’s “ Redtitution Rule,” which
pendizes a school that permits a student to participate in interscholastic competition pursuant to
acourt order even though the IHSAA determined the student indigible. Should the restraining
order or injunction be vacated, stayed, reversed, or determined judicialy not to be justified, the
school may be required to forfeit games; return certain gate receipts, trophies or awards, and
vacate or drike individua or team records.

Although trid courts and the Indiana Court of Appeds have been critical of the Restitution Rule,
the Supreme Court declined to apply the “arbitrary and capricious’ standard of review in Reyes
because the party challenging the application of the rule was not the student but the public
school digtrict. The relationship between the member school didtrict and the IHSAA isoneof a
“voluntary membership association.” Asareault, judicid intervention iswarranted only where
there are dlegations of “fraud, illegdity, or abuse of civil or property rights having their origin
elsewhere” Reyes, 694 N.E. 2d at 257.

The school digtrict argued that the Restitution Rule showed disrespect of the judiciary by
threatening member schools of such potentid losses that they will defy trid court orders. The
Supreme Court disagreed, stating that this is one of the consequences of choosing to be a
member of the IHSAA. The Supreme Court added that “[u]ndeniably, the Regtitution Rule
imposes hardship on aschoal that, in compliance with an order of a court which is later vacated,
fidddsanindigible player.” Reyesat 257.

The Redtitution Rule may not be the best method to dedl with such
Stuations. However, it is the method which member schools have
adopted. And in any event, its enforcement by the IHSAA does
not impinge upon the judiciary’ s function.

At 258.
The Restitution Rule and Student-Athletes

Reyesinvolved a school didtrict’s chalenge to the Restitution Rule. The Supreme Court
determined the relationship between the school digtrict and the IHSAA as essentidly a
contractud one, in the sense that it was a voluntary membership organization. The State's
highest court did not view the Restitution Rule as being disrespectful of or otherwise interfering
with judicd functions.

15See IHSAA and Martin and IHSAA v. Durham, infia.

16



But what if the party chalenging the Redtitution Rule is the sudent-athlete?

This has become a centra issue in the dispute involving the trandfer of Jessah Martin, agifted
basketbal player, from her public school to aparochia school noted for the success of its girls
basketball team. Her dispute has been to the Indiana Court of Appedls four timeswith three
published opinions. The student in the dispute attended the public school for the mgority of her
high school years. By dl accounts, her rdaionship with her parents had significantly
deteriorated. Her father soread rumors that she was engaged in an affair with an assstant coach,
and sought to have the assstant coaches fired. Her mother, who worksin the school didtrict,
joined in the campaign to fire the assistant coaches. In addition, her parents prohibited her from
talking with her coaches or school counsdors.

When she turned 18 years of age, she left her parents house and moved in with an assstant coach
and hisfamily and sought counsdling at a trestment facility. The trestment facility advised that

she not return to the public school because of the turmoil and anxiety thiswas causng her. She
enrolled in anearby parochia school and sought full digibility. The public school, however,
officialy opposed her transfer even though her coaches supported it. Described asa“very
private and self-conscious’ person, the “rumors, innuendoes, and embarrassing questions from
other sudents” may have resulted in Post-Traumatic Stress Disorder. |[HSAA v. Martin, 731
N.E. 2d 1,10 (Ind. App. 2000), reh. den., trans. den.

The IHSAA denied full digibility based on its Transfer Rule because she changed schools
without a corresponding change of residence by her parents. It dso determined that the factsin
her case-which were not contradicted—did not support an gpplication of the IHSAA’s “Hardship
Rule™® Martin obtained a permanent injunction against the IHSAA, which was granted. On
apped, the Indiana Court of Appeds affirmed the trid court’s granting of injunctive relief even
though Martin voluntarily decided not to participate in sports a the parochiad schooal.

The appdllate court reiterated the Carlberg standard of arbitrariness and capriciousness, noting
that IHSAA decisions would be reversed only where its decisons are “willful and unreasonable,
without consderation and in disregard of the facts or circumstancesin the case, or without some
bass which would lead a reasonable and honest person to the same conclusion.” Martin, 731
N.E. 2d at 6 (citation omitted).

The Court of Appeds determined the student met the requirements of the “Hardship Rule’
because the evidence was uncontradicted that the circumstances resulting in her transfer were
beyond her control; the purpose of the “ Trandfer Rule’ would gtill be met if she had full
igibility; the spirit of the rule would not be violated; and undue hardship would result from
grict enforcement of the “Transfer Rule”” 731 N.E. 2d at 10. In addition, her transfer was due
to a hostile environment and not primarily for athletic reasons. Had the “IHSAA suspected a

18 The “Hardship Rule” allowsthe IHSAA to set aside the effect of any of its by-laws where strict
enforcement in the particular case would not serve to accomplish the purpose of a particular by-law; the spirit of the
by-law has not been violated; and there exists evidence demonstrating an undue hardship would result if the by-law
were enforced.
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ruse on Martin's behaf, they should have presented evidence to this effect. Instead, they offered
nothing. .. and admitted that there was no evidence which contradicted Martin's evidence.”
73IN.E. 2d at 11. The appellate court criticized this approach:

We note the IHSAA uses the possibility of an athletically-
motivated transfer, athough admittedly not primerily ahleticaly-
motivated and only possibly secondarily athleticaly-motivated, as
away to ultimatdy kegp Martin from recelving a hardship
exception. Thus, the IHSAA’s use of this*purpose’ createsa
poison pill for which a student could be denied a hardship under
any circumstancesif IHSAA suspects that the student may
possibly be moving for an athletic reason regardless of whether
thiswould be his or her primary reason for transferring or whether
there was any evidence to that affect. Certainly, athletic transfers
violate the IHSAA’ s rules, however, if the IHSAA declaresthat a
student is not transferring for primarily ahletic reasons, it cannot,
without any evidence a dl, alege that the student may be
transferring secondarily for athletic reasonsin order to deny a
Student a hardship exception.

1d.*" The principa of the parochia school aso appeded separatdly the trid court’s injunction,
but this gpped was subsequently dismissed. This portion of the Martin dispute is not published.

Martin and the Restitution Rule

On December 29, 2000, the Court of Appealsissued two separate decisions, both 2-1, flowing
from the continuing Martin controversy.

InIHSAA v. Marttin, 741 N.E. 2d 757 (Ind App. 2000), the appellate court affirmed the trial
court’ sfinding that the IHSAA was in contempt of the court and assessment of afine againd it.

Although the earlier Martin case indicated she voluntarily chose not to participate in athletics at
the parochial school, see Martin, 731 N.E. 2d at 5, apparently she was prevented from playing by
the school out of fear of the IHSAA’ s Redtitution Rule, notwithstanding the court’ sinjunction.
Martin, 741 N.E. 2d at 761-762. Martin petitioned the trial court for afinding of contempt by
the IHSAA because the IHSAA' s threet of applying the Regtitution Rule effectively denied her
the rdlief thetrid court granted her. The IHSAA countered that the court’ s injunction did not
specificdly requireit to waive its “Redtitution Rule” 741 N.E. 2d at 762.

71t should be noted that the IHSAA did grant Martin “limited eligibility,” which would permit her to
compete at thejunior varsity level. Given Martin’s abilities, this grant of limited eligibility, which could beillusory,
isbeside the point. The appellate court determined there was no evidencejustifying the IHSAA’ s actionsin denying
ahardship exception.
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Thetrid court determined the IHSAA was in contempt of the preliminary injunction, found the
preliminary injunction was sufficiently specific, that the IHSAA had actud knowledge of the
injunction, the IHSAA purposefully and knowingly violated the preliminary injunction, and the
violation took place during the time the injunction wasin effect. This conduct, the trid court
found, demonstrated willful contempt by the IHSAA of the court’s order by threatening the
school in order to force compliance with the IHSAA’ s origind determination of indligibility.
Thetria court assessed a $500-a-day fine againgt the IHSAA s0 long asit was in contempt,
dthough it could “purge itsdlf of contempt by specificdly waiving enforcement of the

Redtitution Rule as it would be applied to Martin.” 741 N.E. 2d at 764-65. The IHSAA never
waveditsrule.

The Court of Appedls noted that the challenge here is not the IHSAA’ s action but itsinaction.

In what appearsto be aunique if not novel stuation, school
officas have, contrary to atrid court’s preliminary injunction,
ultimately decided to disalow a student athlete the right to
participate in a port for which sheis otherwise athleticaly
qudified, because these officids fear the threet of the IHSAA's
Redtitution Rule.

741 N.E. 2d a 765. The appellate court noted the IHSAA had been temporarily “enjoined and
restrained from attempting to enforce, implement or carry out in any manner, directly or
indirectly,” its determination that Martin was indligible for vargity athletics, and that this order
was not ambiguous and was sufficiently stated so as that the IHSAA knew what it could do and
what it could not do. Thetria court’s order did not have to specificaly mention or require the
waiver of the Redtitution Rule in order to be “clear and certain.” Accordingly, the contempt
finding was affirmed. 741 N.E. 2d at 766-67.

The appdllate court sated that it was not ruling on the vaidity of the Regtitution Rule, this
question having been decided by the Supreme Court in Reyes.

However, to hold that afailure to act is not contemptuous merdly
because to act would render ingpplicable avaid IHSAA rule
would rob an injunction or restraining order of its meaning.
Injunctions are equitable remedies. [Citations omitted.] Assuch,
prohibitory preliminary injunctions are court orders which restrain
acts that interfere with the rights of the party in whose favor the
injunction isgranted. [Citation omitted.] Thus, an injunction may,
for equity’ s sske, make invaid an otherwise vaid action, in order
to protect the rights of the party in whose favor the injunction was
granted.

741 N.E. 2d a 766. The court aso found the $500-a-day assessment was proper. 741 N.E. 2d at
773.
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Martin and Attorney Fees

Thefourth Martin decison was dso a 2-1 decison, affirming the trid court’s award of attorney
feesto Martin. IHSAA v. Martin, 741 N.E. 2d 775 (Ind App 2000). Although “Indianafollows
the * American Ruleé which provides that each party to litigation pay his or her own attorney

fees, absent a Satute, agreement or stipulation to the contrary” [citation omitted], Indiana statute
does provide “for an award of attorney feesin an action to enforce an injunction.” 741 N.E. 2d
a 778. The Court of Appedlsrgected the IHSAA’ s argument that the attorney fee judgment was
an additional sanction based on the same contempt action for which the $500-a-day pendty was
asessed. The appellate court characterized the sanction as coercive, in that it was intended to
forcethe IHSAA to comply with the preliminary injunction. The atorney fee award, however,
was remedia because it compensated Martin for the attorney fees she incurred as aresult of the
contempt proceedings. 741 N.E. 2d at 779.

The Indiana Supreme Court has granted transfer of these latter decisions, which will requireit to
revisit the Regtitution Rule abeit under different facts (a sudent versus an IHSAA-member
school), and answer the question whether injunctive rdlief requiresthe IHSAA to waive its
Redtitution Rule when gpplied againgt a student.*®

Durham and the Hardship Rule

While Martin occupied a considerable amount of the gppellate court’ s attention, another
important dispute was awaiting decison. |HSAA v. Durham, 748 N.E. 2d 404 (Ind. App. 2001)
involves not only the “Hardship Rule’ but the lack of standards sometimes employed by the
IHSAA when determining digibility. The student had attended a private school for the first two
years of high school. However, due to divorce, his mother could no longer afford the tuition. He
and his brothers transferred to the public high school. The mother presented evidence to the
IHSAA that the divorce had resulted in a 67 percent decrease in family income, with substantial
debt and other expenses weighing heavily on the remaining income, including two mortgages on
the family resdence and atax lien. The private school and the public school supported full
igibility for the sudent at the public schoal.

The IHSAA, however, denied him full digibility and further determined he did not qualify for
consderation under the “Hardship Rule,” even though the IHSAA agreed the change in financid
circumstances was “ permanent and substantial.” Durham sought injunctive relief from the trid
court, which was granted. The court later issued a permanent injunction, finding the IHSAA’s
actions were arbitrary and capricious, especialy since the IHSAA agpparently employs an
“Iincome test” that does not appear in its by-laws. A student should not need to prove a poverty
datusin order to come within the requirements of the Hardship Rule. 748 N.E. 2d at 406-09.

18Asfor attorney fees, Chief Justice Randall Shepard, in a concurring opinion in Reyes, indicated he would
have assessed attorney fees against the IHSAA for questioning the jurisdiction of the courts over it, even though
numerous federal and state courts have ruled that the courts do have jurisdiction. “I see no reason why parties
engaged in litigation with the IHSAA should have to pay their lawyers to respond to this contention. Thus, if we had
been asked to do so, | would vote to order payment of attorney fees on thisissue.” Reyes, 694 N.E. 2d 249, 258
(Ind. 1997), Chief Justice Shepard (concurring).
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The IHSAA argued that the decision to gpply the “Hardship Rul€’ iswithin its discretion, and it
does not have to do so even where a student meetsits criteria The appellate court disagreed,
noting that acceptance of this argument would effectively deny a student the right of judicia
review, contrary to Carlberg, supra. Further, the IHSAA argued that is does not have to have
acertanable gandards. Thiswas unavailing. “If the IHSAA istruly andogousto a
governmental agency [as determined in Carlberg], then it must dso establish slandards on which
to baseitsdecisons.” 748 N.E. 2d a 413. Accordingly, “we hold that tria courts may
determine whether the denid of ahardship exception in a particular case was the result of
arbitrary and capricious action by the IHSAA.” 748 N.E. 2d at 414.

The Court of Appeds criticized the IHSAA for insarting its “poison pill” tactic of ingnuating an
athletic motivation where no evidence exists to support this*® The court also cited the 7" Circuit
Court of Appedls criticismin Cranev. IHSAA, 975 F. 2d 1315, 1323, 1325 (7" Cir. 1992),
where the IHSAA ignored the “plain language of it rules’ and ingtead used “rambling
rationdizations’ to cometo a“pre-ordained result.” 748 N.E. 2d at 415.

Given the evidence supplied by the family asto the change in ther financiad Stuation, “no
reasonable person could conclude that the Durhams have not met [the requirementg]... listed in
the Hardship Rule” At 416. The Hardship Rule does not require a student to demonstrate that
heisa“hardship case”

In fact, financia hardship or poverty is not contained within the
change in financid condition provison of the Hardship Rule
generdly. Ingeed, the “hardship” referred to in the Hardship Rule
focuses on the hardship faced by the sudent athlete if theruleis
drictly enforce.... Just asin Crane, the IHSAA is atempting to
adjud itsinterpretation of the Hardship Rule to meet the
particulars of this case.

Id. The court added: “The IHSAA should not be in the business of second-guessing persona
financial decisions, but should accept circumstances asthey are” 1d.%°

ATHLETIC CONFERENCES, CONSTITUTIONAL RIGHTS, AND UNDUE
INFLUENCE

The Indiana Supreme Court, in its comprehensive review of Indianalaw, determined in Indiana
High School Athletic Assoc. (IHSAA) v. Carlberg, 694 N.E. 2d 222 (Ind. 1997), reh. den.
(1998), that the IHSAA isengaged in “sate action” only with respect to student-athletes

19See Martin, supra, 731 N.E. 2d at 11, where the Court of Appeals first described this tactic as a“poison
pill.”

20 The Durham dispute was one of the precipitating factors in the creation of the Case Review Panel (CRP)
in 2000 by the Indiana General Assembly. Seel.C. 20-5-63 et seq. The CRP entertains appeal s by student-athletes
from adverse decisions of the IHSAA. Itsdecision are available on-line at www.doe.state.in.us/legal/.
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because athletics are an integrd part of congtitutionally mandated education, students do not
choose to be members of the IHSAA, and they have no voice regarding the IHSAA’srules or its
leadership. For thisreason, courts will review the IHSAA’s student igibility decison to
determine whether they are arbitrary and capricious. Carlberg, 694 N.E. 2d at 230-31, 233.

This does not apply to the public and private schools that are members of the IHSAA. The
IHSAA isavoluntary membership association with respect to its member schools. The
relationship is contractud in nature. For this reason, judicid review of the IHSAA decisons
involving its member schools will be restricted to issues of “fraud, other illegdity, or abuse of
civil or property rights having their origin dsewhere” Carlberg, 694 N.E. 2d at 230; IHSAA v.
Reyes, 694 N.E. 2d 249, 256-57 (Ind. 1997).

Justice Brent Dickson agreed that the IHSAA was engaged in “ state action” for the purpose of
federal and state congtitutiona review, but he dissented in both Carlberg and Reyesto the
limitations placed on the review of the IHSAA decisons affecting member schools. Carlberg,
694 N.E. 2d at 234; Reyes, 694 N.E. 2d a 258. He noted that the IHSAA isthe only governing
body for high school athleticsin Indiana, and it should not be considered a“ voluntary”

asociation and avoid meaningful judicid review. The “arbitrary and capricious’ standard

should be gpplied to al IHSAA decisons, especidly to enforcement of such by-laws as the
“Redtitution Rule” which in its gpplication, is more punitive than remedid.

The U.S. Supreme Court and “State Action”

The U.S. Supreme Court faced virtudly the same issue as the Indiana Supreme Court: Isa
Statewide association incorporated to regulate interscholagtic athletic competition among public
or private secondary schools regarded as engaging in “state action” when it enforcesarule
againg amember school? The U.S. Supreme Court reached a decison contrary to the one
reached by the Indiana Supreme Court in Carlberg and Reyes. 1ts5-4 decison in Brentwood
Academy v. Tennessee Secondary School Athletic Association (TSSAA), 121 S.Ct. 924 (2001)
determined that the TSSAA’ s regulatory activity is Sate action, epeciadly in consderation of the
“pervasive entwinement of state schoal officiasin the structure of the association.” 121 S.Ct. a
927-28.%

Brentwood Academy is aparochia school and a TSSAA member. It wrote letters to incoming
students and their parents advising them of spring football practice. TSSAA hasarule aganst
the use of “undue influence’ in the recruitment of athletes. TSSAA, whose board of control and
legidative council were composed of public school adminigtrators, determined Brentwood used
“undueinfluence” Asaresult, it placed Brentwood's athletic program on probation for four

21 Other than the intimate role of the Tennessee State Board of Education in reviewing TSSAA’srules and
the opportunity for TSSAA’s employeesto join the state’ s public retirement system, the TSSAA is financed and
governed the same asthe IHSAA, and its by-laws and enforcement mechanisms are likewise similar to the
IHSAA's.
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years, declared its boys football and basketbal teamsindigible to compete in playoffs for two
years, and imposed a $3,000 fine.

Brentwood filed suit, asserting the TSSAA' s actions violated the First and Fourteenth
Amendments. The district court found for Brentwood, but the 6" Circuit Court of Appedls
reversed.

In reversing the 6" Circuit, the Supreme Court mgjority stated that “ state action may be found if,
though only if, there is such a close nexus between the State and the challenged action that
seemingly private behavior may be fairly treeted as that of the State itsdlf.” 121 S.Ct. at 930
(citation and interna punctuation omitted).

Although the TSSAA isaprivate organization, it is delegated public functions by the State and is
pervasvey entertwined with public indtitutions and public officidsin its composition and its
workings* “[T]hereis no substantid reason to dlaim unfairnessin gpplying congtitutional
standardsto [TSSAA].” 121 S.Ct. at 932.

Interscholadtic athletics obvioudy play an integrd part in the
public education of Tennessee, where nearly every public high
school spends money on competitions among schools.

1d.? Itsmembership is predominantly public schools and public schoadl officids. Meetings
occur during school hours, and public schools provide the lion’s share of financid support for
the TSSAA. 1d.

In sum, to the extent of 84 percent of its membership, the
Association is an organization of public schools represented by
ther officids acting in their officid capacity to provide an integrd
element of secondary public schooling. There would be no
recognizable Association, legd or tangible, without the public
schoal officids, who do not merdly control but overwhemingly
perform dl but the purdy ministerid acts by which the
Association exists and functionsin practica terms.

Id. “Entwinement will support a concluson that an ostensibly private organization ought to be
charged with a public character and judged by condtitutional standards[.]” 121 S.Ct. at 933.
Accordingly, the Supreme Court’s mgjority determined the TSSAA was engaged in Sate action
and could be sued for aleged civil rights violations by a member school. 121 S, Ct. at 935.

22 Asthe court noted, 84 percent of the TSSAA’s membership are public schools. The I[HSAA’s
membership includes every Indiana public high school and approximately thirty private or parochial schools.

23 The majority and dissent in Carlberg agreed on theintegral role of athleticsin constitutionally mandated
education.
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“Undue Influence” and the IHSAA

The Brentwood dispute was initiated by a group of Tennessee public high school coacheswho
accused the parochia school of violating TSSAA'’'s rule againgt contacting prospective student
athletes. Brentwood purportedly provided free game tickets to a coach at a public middle school
and invited incoming students from the middle schooal to attend spring footbal practice. The

U.S. Supreme Court did not find that TSSAA violated Brentwood' s First and Fourteenth
Amendment rights. Rather, it determined TSSAA was engaged in state action and could be sued
by amember school for dleged violations of the U.S. Condtitution.

After the Brentwood decision was released, the IHSAA amended its by-laws on “undue
influence’ (Rule 20) to include four new subsections gpparently intended to prevent a
Brentwood scenario. Two of the new subsections are asfollows:

C-20-3

Coaches from member school programs may only vist the
practices and/or contests of their respective feeder school/s.

a. "Coaches' include contracted and volunteer, high school and
middle/junior high, and anyone representing the respective
school or ahletic program for the purposes of searching out
and contacting students and/or parents for the encouragement
of enrollment for the purpose of athletic participation a a
particular schoal.

b. Representatives of a school’s athletic program may not visit
the homes of non-feeder school students or use other means of
communication for the purpose of encouraging enrollment and
athletic participation at a particular school.

c. Coaches of non-school teams may not be used as agents to
direct non-feeder school students to another school.

C-20-5

Following their eighth grade year, sudents may not attend a high
school’ s ahletic camps or clinics unless they are attending a feeder
school or have enralled in the sponsoring school. Athletic
brochures, specid invitations, camp fliers, etc. shall not be issued
to select sudents from non-feeder schools unless specificaly
requested by the parent/s.
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These amendments have the following serious flaws.

* Many private and parochia schools that are members of the IHSAA are free-standing
schools with no “feeder schools’ in the traditiona sense;

» Notwithstanding the above, the IHSAA does not define what it means by a “feeder school”;

» Therepeated use of “and/or” in Rule C-20-3 creates automatic ambiguities that likely will be
congtrued againg the IHSAA in any legd dispute;

* Theuseof theec.” in Rule C-20-5 likewise creates ambiguities; and
*  The amended rule seems to be based on a presumption that a member school is limited by

Carlberg and Reyes, which might be accurate if amember school chalenged application of
these amendmentsin astate court.

A member school, under Brentwood, could challenge the IHSAA’s amended rule in federa court
and not be redtricted to the limited review of voluntary associations enunciated in Carlberg and
Reyes. For federd purposes, the IHSAA is engaged in state action even with respect to its
member schools.

COURT JESTERS: SMOKE AND IRE

“Lawyers” the late Oliver Wenddl Holmes, Jr., said, “spend agreat ded of their time shoveling
smoke.”®

But where there s smoke, there' sfire. Although countless judges before and after Holmes have
held the opinion that lawyers shovd quite afew things other than smoke, their frustration seldom
gopearsin print. Admonishments are reserved usudly for the courtroom or chambers.

That didn’t happen in Bradshaw v. Unity Marine Corp., Inc., 147 F.Supp.2d 668 (S.D. Tex.
2001).

24 The use of “and/or” is fraught with peril. Highly disfavored by courts, the main problem is the ambiguity
it creates. Isit“and” or “or”? InEmployers Mutual Lifelns. Co. v. Tollefsen, 219 Wisc. 434, 437 (1935), the
court wrote: “... *and/or,’ that befuddling, nameless thing, that Janus-faced verbal monstrosity, neither word nor
phrase, the child of abrain of someonetoo lazy or too dull to express his precise meaning, or too dull to know what
he did mean, now commonly used by lawyersin drafting legal documents, through carel essness or ignorance or as a
cunning device to conceal rather than express meaning with aview to furthering the interest of their clients.” The
North Carolina Supreme Court felt likewise inBrown v. Guaranty Estates Corp., 239 N.C. 595, 80 SE.2d 645, 653
(1954): “The presiding judge murdered the King's, the Queen’s, and everybody’ s English by using the monstrous
linguistic abomination ‘and/or’ in this portion of the order. We are constrained to adjudge, however, that the judge’s
law is better than hisgrammar.” Where legal rights are being determined, courts will construe any ambiguity ina
writing against the one who drafted the language.

5 Attributed, Laurence J. Peter, Peter’ s Quotations (1977).
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Frustrated at the poorly researched, poorly written, and unprofessional advocacy displayed by
the two attorneys involved in the instant matter, federd District Court Judge Samuel B. Kent
began his opinion by attempting to affirm the two attorneys by acknowledging that they are “two
extremely likable lawyers, who have together ddlivered some of the most amateurish pleadings
ever to cross the hallowed causaway into Gaveston,” where the court sits. This may not be
coincidence, the judge wrote at 670:

Both attorneys have obvioudy entered into a secret pact—complete with hats,
handshakes and cryptic words-to draft their pleadings entirely in crayon on the
back sides of gravy-stained paper place mats, in the hope that the Court would be
s0 charmed by their child-like efforts that their utter dearth of lega authoritiesin
their briefing would go unnoticed.

The attorney for the defendant “begins the descent into Alice s Wonderland by
submitting a Mation thet relies upon only one lega authority,” and it's the wrong one.
“A more bumbling gpproach is difficult to concelve-but wait folks, Theré s More!”

The plaintiff’ s atorney “responds to this deft, yet minimdist andytica wizardry with an
equally gossamer wisp of an argument,” but not only cites the wrong cases for support,
but cites a case with no apparent applicability and with an incorrect citation.?® “Itis
admog asif Pantiff’s counsel chose the opinion by throwing long range darts at the
Federd Reporter (remarkably enough, hitting a nonexistent volume!).” Id. But Judge
Kent did not wish to appear to be too harsh, following these comments with this
affirmation:

[Despite plaintiff’s counsd’ s shortcomings], the Court commends Plaintiff for his
vastly improved choice of crayon-Brick Red is much easier on the eyes that
Goldenrod, and stands out much better amidst the mustard splotched about
Mantiff’sbriefing. But at the end of the day, even if you put acalico dresson it
and cdl it Horence, apigisdill apig.

At 671. Notwithstanding the parties “joint, heroic efforts to obscure’ the issue, the court ruled
in the defendant’ s favor.

Despite the waste of perfectly good crayon seen in both parties briefing (and the
inexplicable odor of wet dog emanating from such), the Court believes it has
satisfactorily resolved this matter. Defendant’s Motion for Summary Judgment is
Granted.

At 672 (emphasisorigind). The judge wasn't finished, however. Although this defendant had
succeeded in escagping this dipute, there till remains another defendant with whom the
plantiff’s atorney must contend. This party’s atorney may prove more formidable than the
other defendant’ s counsd.

2The judge wrote “ (What the...)?!” after the plaintiff’s citation.
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[1]tiswdl known around these parts that Unity Marin€ slawyer is equdly likable
and has been writing crisply in ink since the second grade. Some old-timers even
spin yarns of an ability to type. The Court cannot spesk to the veracity of such
loose talk, but out of caution, the Court suggests that Plaintiff’ s lovable counsdl
had best upgrade to anice shiny No. 2 pencil or at least sharpen what’ s left of the
subs of his crayons for what remains of this heart-stopping, spine-tingling action.

Id. Judge Kent, in an accompanying footnote, apparently thought better of encouraging
plaintiff’s counsd to enhance hiswriting skills

In either case, the Court cautions Plaintiff’s counsd not to run with a sharpened
writing utens| in hand-he could put his eye out.

Whatever these attorneys were shoveling, the judge caled a spade a spade.

QUOTABLE...

Showing that one tree has borne no fruit does not prove that an entire apple
orchard is barren.

Firg Circuit Court of Appedls Judge Bruce M.
Sdya, in Ambrose v. New England Association
of Schools and Colleges, Inc., 252 F.3d 488,
497 (1* Cir. 2001), declining to recognize
“negligent accreditation” asimposng

liability on an accrediting organization

because the plaintiff sudents were

disgruntled with a medica assstance program
offered by a college accredited by the
organization. (Discussed in “Educationd
Madpractice: Emerging Theories of Ligbility,”
supra.)

UPDATES
Decalogue: Epilogue

For the past year, the progress of two important federa lawsuitsinvolving the display of the Ten
Commandments has been reported.?”  The Supreme Court has denied certiorari in Books v. City

275ee “The Decalogue: Thou Shalt and Thou Shalt Not,” Quarterly Report April-June: 2000; “ Decal ogue:
Epilogue,” Quarterly Report October-December: 2000; and “ Updates’ in the Quarterly Report January-March:
2001
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of Elkhart, 235 F.3d 292 (7™ Cir. 2000), a 2-1 decision. See City of Elkhart v. Books, 121 S.Ct.
2209 (2001). Indiana Civil Liberties Union, Inc. v. O Bannon, 110 F.Supp.2d 842 (S.D. Ind.
2000) was pending in the 7*" Circuit when the Supreme Court declined review. This decision
addressed the condtitutiondity of a proposed monument for the south lawn of the State Capitol
that would have prominently displayed the Ten Commandments. The district court found the
display of the monument at the State Capitol likely would be unconstitutional and issued an
injunction againg its erection. There had been amonument for many years on the south lawn
until it was removed dueto vanddism. Theimpetus for the current proposed monument was the
passage of P.L. 22-2000 by the Indiana Generd Assembly, which permits-but does not
mandate-| ndiana public schools and other state and locd palitical subdivisonsto post “[an
object containing the words of the Ten Commandments’ so long as this object is placed “dong
with documents of historica significance that have formed and influenced the United States

lega or governmenta system,” and the object containing the Ten Commandmentsiis not
fashioned in such away asto draw specid attention to the Ten Commandments apart from other
displayed documents and objects. 1.C. 4-20.5-21 and |.C. 36-1-16.

On July 27, 2001, the 7*" Circuit upheld the district court’s decision, again by a2-1 count.
Indiana Civil Liberties Union, Inc., et al. v. O’ Bannon, 259 F.3d 766 (2001). Under the three-
prong test enunciated in Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105 (1971), the
Establishment Clause of the Firs Amendment is violated if any of the following are determined:
(1) The gtate action does not have a secular purpose;

(2) The primary effect of the state action is the advancement or inhibition of religion; or

(3) The gate action fogters excessive entanglement with religion.

The first two prongs are often incorporated into one “endorsement test,” which isthe thrust of

the 7" Circuit’ sanalysis. “Under the endorsement test we focus on whether the state’ s action has
the purpose or effect of conveying a message of endorsement or disgpprovd of religion..” At
770. The court could find no secular purpose.

We have recognized that the Ten Commandmentsis areligious and sacred text
that transcends secular ethical or mord concerns. [Citation omitted.] Thisissoin
part because its very text commands the reader to worship only the Lord God, to
avoid idolatry, to not use the Lord’ s name in vain, and to observe the Sabbath.
These particular commandments are whally religious in nature, and serve no
conceivable secular function.

At 770-71. The court did not Sate that the display of the Ten Commandments would aways
violate the Establishment Clause. It noted, as other courts have, that within certain
contexts-which is gpparently what the Indiana legidature was attempting to do-the display
could be considered serving a secular purpose. In this case, however, the proposed monument
would emphasi ze the Ten Commandments and would not associate this display with any
articulated secular purpose. Asaresult, “the State has not articulated a vaid secular justification
for planning to erect the monument.” At 771-72.

28



Asto the “primary effect,” the court concluded that a reasonable person would believe the
monument’ s design was intended to endorse religion. The 7" Circuit rejected the argument that
any rdigious message emanating from the monument would be tempered by the presence of
other monuments on the south lawvn. “[T]hisis not Smply some museum nestled in some
secluded part. The grounds...[congtitute] the seet of Indiana government.” At 772.

[W]e are hard-pressed to conclude anything other than that a reasonable observer
would think that this monument, regardless of the message it conveys, occupies
this location with the support of the state government. And, since we find thet a
reasonable observer would think the monument conveys a rligious message, we
hold that it impermissbly endorses religion.

Id. “The permanence, content, design, and context of the monument amounts to the
endorsement of religion by the sate,” the court wrote at 773. “...[W]e are hard-pressed to believe
that atrid on the merits will support adifferent concluson.” 1d.

Charter Schools

Asnoted in “Chartering a New Course in Indianac Emergence of Charter Schoolsin Indiang,”
Quarterly Report January-March: 2001, the Indiana General Assembly has defined a“ charter
school” in Indiana as a public elementary or secondary school. |.C. 20-5.5-1-4. Assuch, charter
schools will need to ensure that they comply with various federd and state laws regarding
accessihility to programs and services. One of the areas that will immediately affect acharter
school will be the accessibility of its building and its parking lot or facility for students and other
persons with mohbility impairments. The Office for Civil Rights recently addressed such a

gtuation with a Minnesota charter school. See PEAKS Charter School (MN), 35 IDELR 37
(OCR 2000).

The Duluth campus of the charter school was not accessible to students or other persons with
mohbility impairments. The charter school entered into a voluntary settlement agreement with
OCR, asauring that it would comply with the bility standards under the Americans with
Disabilities Act of 1990 by modifying routes and entrances to ensure they are of appropriate
width; by ensuring its programs and activities are accessible to sudents with disabilities,
particularly those programs and services presently housed in inaccessible buildings, and by
ensuring there are sufficient numbers of accessble parking spaces located on the shortest
accessble route of travel from the adjacent parking lot to an accessible entrance. The parking
spaces must be of gppropriate width and have proper signage.

Indiana, by statute, dictates the minimum number of accessible parking spaces. 1.C. 5-16-9-2(a)
providesin relevant part:
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Tota No. of Parking Spaces Minimum No. of Reserved Spaces

1to25 1
26t0 50 2
51to 75 3
76 to 100 4
101 to 150 5
151 to 200 6
201 to 300 7
301 to 400 8
401 to 500 9
501 to 1,000 2% of tota
Over 1,000 20+ 1for each
100 spaces over
1,000

Indianalaw aso contemplates placement of ble parking spaces adong the “ shortest
accessible route of travel to an accessible entrance’ to a building served by the parking area.
Accessble parking areas must contain proper sgnage, including the international symbol of
accesshility on avertica sgn measuring a least 48 inches from the base of the Sgn, with

specific requirements for lettering, color of characters, and background. Seel.C. 5-16-9-2(¢),(f).
The Indianalaw applies the ADA accessibility stlandards.

Date

Kevin C. McDowdl, General Counsal
Indiana Department of Education

The Quarterly Report and other publications of the Lega Section of the Indiana Department of
Education can be found on-line at <www.doe.date.in.us/legal/>.
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